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INTRODUCTION

A
s more petitions for judicial review are fi led, Nevada is 

fi nally beginning to develop a line of instructive case-

law to assist a benefi ciary in ensuring the end result 

of any mediation is a certifi cate to proceed with foreclosure. A 

look at some recent decisions indicates that while the Supreme 

Court is occasionally inclined to look past the technicalities 

of the Foreclosure Mediation Rules 

(FMR) and instead look to the 

merits and equities of a particular 

mediation, the prudent benefi ciary 

must still strictly comply with the 

FMR to withstand post-mediation 

judicial scrutiny.

THE OUTLIER: MARKOWITZ 

V. SAXON SPECIAL SERVICING

In Markowitz v. Saxon Special 

Servicing, 310 P.3d 569, 570, 129 Nev. 

___, ___ (2013), the Markowitzes 

obtained a mortgage loan evidenced 

in a promissory note and secured by a Deed of Trust against 

real property in Las Vegas.  ! e Markowitzes defaulted on their 

loan and elected to mediate in Nevada’s Foreclosure Mediation 

Program after receiving notice foreclosure proceedings were 

being instituted by the current owner of the loan. Id. 

Counsel for the loan servicer attended mediation and “provided 

all of the required documents for the mediation” including an 

83-day-old broker’s price opinion (BPO). Id. ! e FMR however 

provide that the required appraisal or BPO shall be prepared 

no more than 60 days before the commencement date of the 

mediation. FMR 11(7)(e) (2013); Markowitz, 310 P.3d at 570.

Relying on ostensibly clear precedent, the Markowitzes argued 

that since the BPO was not in strict compliance with the FMR, 

the benefi ciary failed to mediate in good faith and a certifi cate 

of completion should not issue. See Leyva v. National Default 

Servicing Corp., 127 Nev. ___, ___, 255 P.3d 1275, 1279 (2011) 

(“[B]oth the statutory language and that of the [Foreclosure 

Mediations Rules] provide that the benefi ciary ‘shall’ bring the 

enumerated documents and we have previously recognized 

that ‘shall’ is mandatory unless the statute demands a diff erent 

construction to carry out the clear intent of the legislature…[t]

hus we determine that NRS 107.086 [mediation requirements 

codifi ed] and the [Foreclosure 

Mediation Rules] necessitate strict 

compliance”) (emphasis added). 

! e Court disagreed and held that 

only substantial compliance with 

the FMR was required concerning 

BPO production. “[A]n appraisal 

or BPO older than 60 days may 

nevertheless substantially comply 

with the FMR suffi  cient to avoid 

the imposition of sanctions when 

there is no evidence the BPO is so 

old that it would impair the FMP’s 

policy of facilitating good-faith 

negotiations or the BPO’s content is inaccurate to the extent 

that the homeowners would be prejudiced.” Markowitz, 310 

P.3d at 573.

! e Court here is struggling with competing policy 

considerations: the FMP’s stated purpose of facilitating good-

faith negotiations between lender and borrower on the one 

hand and not being punitive to otherwise in-compliance 

benefi ciaries seeking to foreclose on the other. Despite the 

Court’s lengthy attempt to distinguish its holding (substantial 

compliance in some cases) versus its holding in Leyva (strict 

compliance in all cases), it is safest to think of Markowitz as 

an exception to the rule of strict compliance, particularly when 

viewed in light of its post-Markowitz decisions. 
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BACK TO REALITY: SUBSEQUENT DECISIONS

In Flores v. Bank of America, N.A., 60282, 2013 WL 7160018 

(Nev. Dec. 13, 2013), following an unsuccessful mediation, 

appellants fi led a petition for judicial review, alleging that the 

benefi ciary failed to produce certifi ed copies of the original note, 

deed of trust, and an assignment at the foreclosure mediation. 

! e district court agreed and imposed monetary sanctions on 

the benefi ciary while concurrently ordering that, upon payment 

of the sanction, an FMP certifi cate would issue. Id. Citing Leyva, 

the Court held that the Court may not fashion this kind of 

equitable relief and abuses its discretion if the benefi ciary, as 

was the case here, fails to strictly comply with the document 

production requirements, and ordered the case back to the 

district court, ostensibly to force the parties to mediate again. Id. 

In Henderson v. Wells Fargo Home Mortg. Inc., 60530, 2013 

WL 7161232 (Nev. Nov. 21, 2013) order corrected, 60530 2013 

WL 7156336 (Nev. Dec. 5, 2013), following an unsuccessful 

mediation, appellant argued the district court erred in ordering 

an FMP certifi cate to issue without holding an evidentiary 

hearing to “investigate potential document falsifi cation” 

on behalf of the benefi ciary. A review of the record reveals 

appellants based their theory of the case on Leyva: that because 

there were concerns with the documents produced that went 

unaddressed by the district court, the benefi ciary failed to 

evidence the requisite “strict compliance” with the document 

production requirements such that a certifi cate should not have 

issued. Id.

! e Court agreed and held that, because the benefi ciary failed 

to specifi cally refute these allegations concerning document 

production or falsifi cation in its response to the petition, the 

Court erred in ordering a certifi cate to issue and remanded the 

matter back to the district court to hold an evidentiary hearing 

on the document production issues. Id.  

Illustrating the point with perhaps the greatest clarity is Latham 

v. Aurora Loan Services, LLC, 60353, 2014 WL 495270 (Nev. 

Jan. 24, 2014). ! e Court rejected an appellant challenge to the 

BPO because it substantially complied with the FMR. Id., at *3. 

However, the Court held the district court improperly ordered a 

certifi cate to issue in part because of other evidentiary concerns 

that indicate the benefi ciary had not strictly complied with the 

document production requirements. Id.  While it indicated 

that “strict compliance does not mean absurd compliance,” the 

Court stressed that suffi  cient evidence must support the district 

court’s decision to allow a certifi cate to issue. Id. 

CONCLUSION

! e post-Markowitz decisions support the proposition that 

Markowitz is an anomaly, an outlier which should not be 

predictive of future holdings. In order to withstand a potential 

petition for judicial review, a foreclosing benefi ciary may 

produce an appraisal or BPO which substantially complies 

with the FMP so long as it provides an accurate depiction of 

the “present economic reality concerning the property” such 

that the borrower and benefi ciary may engage in good-faith 

negotiations based on the home’s present value. Markowitz, 310 

P.3d at 574. ! e Court is even willing to allow a BPO through 

which is unsigned by the preparer and without the preparer’s 

license number. See Gibson v. Everhome Mortg. Co. Services, Inc., 

60434, 2013 WL 7158216 (Nev. Dec. 17, 2013). 

In all other cases of document production (see FMR(11)), a 

benefi ciary is encouraged to strictly comply with the FMP. 

While the attorneys may pick through the bones of Markowitz 

to fi nd support for other opportunities, particularly when a fi le 

is at risk, to get through the mediation gauntlet by evidencing 

only substantial compliance, this opens the door to sanctions, 

both monetary and as a matter of restarting a foreclosure. ! e 

only sure bet is to evidence strict compliance until the Supreme 

Court provides clear direction in other scenarios as the caselaw 

continues to develop.
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