
This decision should provide some 
peace of mind to any lender that fears 

they will one day find themself in 
the unfortunate position of needing 
the remedy of equitable subrogation 

to restore their lien position.
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A costly error occurs during the refi nance funding of a 
multimillion dollar property, an error involving the 
motley crew of an escrow company, a hard-money 

lender with a rogue agent, banks, and profi t-sharing trusts. 
Under a strict application of California’s fi rst-in-time, fi rst-in-
right rule concerning lien priority, the outcome might not be 
ideal. Th e parties may not receive what they bargained for and 
the refi nancing may ultimately deliver unintentional fi nancial 
windfalls and losses to certain parties. In order to avoid an ar-
guably absurd result from strictly 
enforcing the law, should the court 
instead deploy its equitable powers 
to put the parties into a diff erent, 
i.e., the “correct,” position? If so, 
what standard should the court ap-
ply, who shoulders the burden for 
the loss, and who benefi ts?

Th ese are the issues California’s 
First District Court of Appeal 
wrestled with in Branscomb v. JPM-

organ Chase Bank N.A., et al., 223 
Cal. App. 4th 801, 167 Cal. Rptr. 
3d 547 (2014), reh’g denied (Feb. 21, 2014), review denied (Apr. 
30, 2014). Navjot, LLC owned real property in San Rafael and 
encumbered it by delivering deeds of trust acting as security 
for multiple loans: a 2005 Washington Mutual (“WaMu”) refi -
nance loan (intended to be a fi rst deed); a 2006 loan funded by 
an amalgamation of investment entities (“NNB” and together 
with WaMu, the “lender defendants”) (intended to be a second 
deed); and a 2007 hard-money loan funded by plaintiff  Elbert 
Branscomb (intended to be subordinate to the 2006 and 2007 
loans). Branscomb, 223 Cal.App.4th at 806. Due to the negli-
gence of Branscomb’s agent, the deed evidencing the 2007 loan 
specifi ed a loan amount of $100,000 (instead of the correct 
$500,000 amount funded) and recorded in August (instead of 
May, when it funded). Id.

In December 2007, the lender defendants intended to fund a 
second round of refi nancing loans to Navjot, and during the 
loan process their escrow agents relied on a November 2007 
preliminary title report showing the $100,000 Branscomb deed 
in third position behind the 2005 WaMu deed and the 2006 
NNB deed as the parties intended. Id. When the escrow agent 
asked Branscomb for a payoff  statement, however, Branscomb’s 
agent submitted a zero demand and request for reconveyance 
on behalf of Branscomb, and delivered the original note and 

deed of trust to escrow. Id. Brans-
comb’s agent essentially represent-
ed to the lender defendants that his 
2007 loan was paid off , and there-
fore Branscomb was not paid out 
of the refi nancing transactions. Id.  
When the 2007 lender defendants’ 
deeds of trust recorded and their 
previous deeds reconveyed, the 
2007 Branscomb deed was not re-
conveyed and it remained on title. 
Id. 

In 2009, Chase (successor-in-inter-
est to WaMu) began judicial foreclosure proceedings on the 
property, resulting in the creation of the instant action. Id. At 
the time the lawsuit was fi led, record title refl ected the $100,000 
Branscomb deed in fi rst position, with the 2007 WaMu and 
NNB deeds in second and third position, respectively. Id. After 
a three-day bench trial, the trial court held the lender defen-
dants were not bona fi de encumbrancers, and therefore were 
not entitled to equitable subrogation. Id. Th e court based this 
ruling in part on the conclusion that the lender defendants had 
actual and constructive notice of Branscomb’s lien. Id. If the 
lender defendants had recourse against any party, the court  
stated, it was against their escrow agents for permitting the 
refi nancing loans to fund without paying off  the Branscomb 
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loan. Id. Th e court held further that the Brascomb deed of trust 
was reformed to conform to the amount of the debt ($500,000) 
and would remain in fi rst position on title. Id. 

Th e lender defendants appealed this ruling, arguing that the 
trial court erred in denying them equitable subrogation. Id., 
223 Cal. App. 4th at 806. Th e Court of Appeal agreed with 
them, reversing the trial court decision and fi nding that equi-
table subrogation was appropriate. Id. at 812. In reaching this 
ruling the court analyzed the doctrine of equitable subrogation 
and the historical intent behind its creation. Id. at 806-808.  In 
its simplest form, equitable subrogation is an exception to the 
standard fi rst-in-time, fi rst-in-right system of lien priorities. It 
allows the court to use its equitable powers to “give a lender the 
security for which he bargained in the situation where there is 
a mistake or fraud with respect to [an] intervening right, which 
cuts off  a preexisting encumbrance that has been satisfi ed by 
the loan proceeds.” Id. at 806-807. In instances of fraud or mis-
take, the doctrine permits the court to adjust the lien priority 
of the parties to conform to their intent when funding the loan.
In determining whether equitable subrogation is appropriate, 
courts have historically required the existence of six elements: 
1) the advancement of funds to pay off  an encumbrance on re-
alty; 2) at the insistence of the owner or the holder of the en-
cumbrance; 3) with the express or implied understanding that 
the advance made is to be secured by a fi rst lien on the prop-
erty; 4) the lender is not a volunteer; 5) the lender is not charge-
able with culpable and inexcusable neglect; and 6) the superior 
or equal equities of others will not be prejudiced. Katsivalis v. 

Serrano Reconveyance Co., 70 Cal. App. 3d 200, 210 (Ct. App. 
1977). 

Th e lynchpin in the equitable subrogation analysis is typically 
element fi ve. See Smith v. State Sav. & Loan Assn., 175 Cal. App. 
3d 1092, 1098 (Ct. App. 1985). “Culpable and inexcusable ne-
glect” has traditionally been defi ned as actual knowledge on 
the part of the lender of the intervening lien. Id. As a result, in 
conducting an equitable subrogation analysis, the court’s focus 
usually rests on whether the lender had actual knowledge of 
the lien being subrogated. Lenders found to have actual knowl-
edge of the lien are typically barred from receiving the benefi t 
of equitable subrogation.

Th e Branscomb court however narrowed the traditional defi -
nition of what constitutes “actual knowledge.” Although the 
lender defendants knew of the Branscomb lien, “they did not 
have actual knowledge that the lien would remain on the 
property and rise to fi rst position after the refi nance transac-
tion closed.” Branscomb, 223 Cal.App.4th at 808. It is hard to 
contemplate a situation in which this more narrow defi nition 
would apply as any lender that intends their loan to be in fi rst 
position would not fund the loan if they had actual knowledge 
that such a thing would occur. In many ways, this more nar-
row defi nition of “actual knowledge” vitiates the requirement 
altogether. 

Additionally, recent caselaw has begun to shift the focus of the 
analysis away from whether the lender had actual knowledge 
of the intervening lien and instead has focused more on giving 
eff ect to the intention of the parties when creating the loan. JP 

Morgan Chase Bank, N.A. v. Banc of Am. Practice Solutions, 

Inc., 209 Cal. App. 4th 855, 862 (2012). Th e Banc of Am. Practice 

Solutions court emphasized that when conducting an equitable 
subrogation analysis, the court should “look to the intentions 
of the parties,” stating that “getting exactly what one bargained 
for is neither punishment or prejudicial.” Id., 209 Cal. App. 4th 
at 855; see also Katsivalis, 70 Cal. App. 3d at 211.  Th e  Brans-

comb court utilized this same approach, citing to Banc of Am. 

Practice Solutions when holding that granting equitable sub-
rogation would give the parties what they expected and fulfi ll 
their intent when the original loans were made. Branscomb, 
223 Cal.App.4th at 810.

Th ese two changes - the Branscomb court’s narrowing of the 
defi nition of “actual knowledge,” and its shifted focus to the 
intention of the parties - demonstrates an overall change in 
California’s application of the doctrine of equitable subroga-
tion which provides greater protection to lenders, particularly 
those who may still be dealing with fallout from the loose (and 
often sloppy) lending practices that permeated the mortgage 
industry in the early 2000’s. Th is decision should provide some 
peace of mind to any lender that fears they will one day fi nd 
themself in the unfortunate position of needing the remedy of 
equitable subrogation to restore their lien position.
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Angels remains applicable to cases in which the bid is en-
tered through the mistake of the benefi ciary. Th e trustee 
must also consider whether the result of the mistake was a 
“grossly inadequate” sale price. 
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